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Whether a statement is “actionable” is a threshold determination
to be decided as a matter of law by the court. Id. That legal
determinatiion requires the court to assess, inter alia, whether
the statement can “reasonably be interpreted as stating actual
facts,” as| well as whether it “contain(s] a provably false
factual connotation.” Yeagle v. Collegiate Times, 255 Va. 293,
295, 497 S[.E.2d 136, 137 (1998). See also Egste v. Riverside
Healthcarel Ass’'n, Inc., 265 Va, 127, 132-33, 575 S.E.2d 858,
861-62 (20/03) (statements must be “capable of being proven true

or false” [to be actionable); SRA Int’l, Inc. v. McLean, No.

1:07-CV-0935, 2007 WL 4766697, at *1 (E.D. Va. Dec. 6, 2007)
(** [S]peech which does not contain a provabiy false factual
connotation, or a statement which cannot re%sonably be
interpreted as stating actual facts about a person cannot form
the basis of a common law defamation action.'”) (citations
omitted); Marrogquin, 2009 WL 1529455, at *8;(“Statements of
opinion are ‘relative in nature and depend largely upon
the speaker’s viewpoint,’' whereas statements of fact are those
which are |‘capable of being proven true or false.’”) (citation
omitted) .
As a [result, these two complementary requirements for
actionable defamation - (1) a statement of actual fact that is
(2) capable of being proven true or false - operate together to

immunize speakers against liability for expressions of “opinion.”
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580 F.3d at 220. Against this contextual backdrop, the

declaration “she lies” is plainly understood as an outpouring of

exasperatipn and intellectual outrage over Plaintiff’s ability to

gain traction for ideas that Defendant Offit believes are
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